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Dear Ms Puzio 
 
Proposed claim for judicial review: R (Cumbria County Council) v Secretary of State for Housing, 
Communities & Local Government 
 
This letter responds to your letter before claim dated 9 August 2021 and is provided in accordance with the Pre-
Action Protocol for Judicial Review. 
 
A. Proposed Claimant 

 
Cumbria County Council 
Cumbia House 
117 Botchergate 
Carlisle CA1 1RD 

 
B. Proposed Defendant 

 
Secretary of State for Housing, Communities & Local Government 
2 Marsham Street 
London SW1P 4DF  
 
The Defendant may be contacted via the Government Legal Department at the following address: Government 
Legal Department, 102 Petty France, Westminster, London, SW1H 9GL. During the present Covid-19 crisis and 
until advised otherwise, please send documents by email to matthew.scales@governmentlegal.gov.uk. 

 
C. Reference details 
  
Our reference: Z2110528/MSS/JD3 
 
Please cite the above reference number on all future pre-action correspondence 
 

 
 
 
Iolanda Puzio 
Chief Legal Officer and Monitoring Officer 
Cumbria County Council 
Cumbria House 
117 Botchergate 
Carlisle CA1 1RD 
By email only: Iolanda.puzio@cumbria.gov.uk   

Litigation Group 
102 Petty France 
Westminster 
London 
SW1H 9GL 

T 020 7210 3000 

 
 

  
DX 123243, Westminster 12 www.gov.uk/gld 
  
  

 Your ref: None provided 
 Our ref: Z2110528/MSS/JD3 
6 September 2021   
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D. Details of the decision being challenged  
 

1. Your letter identifies the decision being challenged as the Secretary of State’s decision announced on 21 
July 2021 to create two new unitary authorities instead of one new unitary authority for the county of 
Cumbria. 

  
E. Relevant legal and policy framework 

 
2. Section 2 of the Local Government and Public Involvement in Health Act 2007 (“the 2007 Act”) sets out the 

procedure for inviting or directing proposals from any “principal authority” for a “single tier of local 
government” (defined in s.1(1) and (2) respectively): 

“(1) The Secretary of State may invite or direct any principal authority to make one of the following 
proposals – 

(a) a Type A proposal; 

(b) a Type B proposal; 

(c) a Type C proposal; 

(d) a combined proposal. 

(2) A Type A proposal is a proposal that there should be a single tier of local government for the area 
which is the county concerned. 

(3) A Type B proposal is a proposal that there should be a single tier of local government for an area 
which – 

(a) is currently a district, or two or more districts, in the county concerned; and 

(b) is specified in the proposal. 

(4) A Type C proposal is a proposal that there should be a single tier of local government for an area 
specified in the proposal which currently consists of – 

(a) the county concerned or one or more districts in the county concerned; and 

(b) one or more relevant adjoining areas. 

(5) A combined proposal is a proposal that consists of – 

(a) two or more Type B proposals, 

(b) two or more Type C proposals, or 

(c) one or more Type B proposals and one or more Type C proposals, 

but a proposal is not a combined proposal if it includes any Type B or C proposals that are 
alternatives. 

(6) In this section “the county concerned” means – 

(a) in relation to a principal authority which is the council for a county, that county; 

(b) in relation to a principal authority which is the council for a district, the county in which the 
district is. 

(7) In this section a “relevant adjoining area” means an area which adjoins the county concerned and 
is currently a county in England, a district in England, or two or more such counties or districts. 

(8) An invitation or direction may either – 

(a) be such that the authority may choose whether to make a Type A, Type B, Type C or 
combined proposal; or 

(b) specify which one of those kinds of proposal is invited (or, in the case of a direction, 
required). 

(9) Subsection (1) is subject to section 3(1).”  

 
3. An invitation under s.2 may specify a date by which a proposal may be made (s.3(3)). Any authority 

responding to an invitation must have regard to the guidance from the Secretary of State as to what a 
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proposal should seek to achieve and matters that should be taken into account in formulating a proposal 
(s.3(5)). The relevant guidance1 states as follows (“the Guidance”): 

“1. A proposal should seek to achieve for the area concerned the establishment of a single tier of local 
government, that is the establishment of one or more unitary authorities:   

a. which are likely to improve local government and service delivery across the area of the 
proposal, giving greater value for money, generating savings, providing stronger strategic 
and local leadership, and which are more sustainable structures;   

b. which command a good deal of local support as assessed in the round overall across the 
whole area of the proposal; and 

c. where the area of each unitary authority is a credible geography consisting of one or 
more existing local government areas with an aggregate population which is either within the 
range 300,000 to 600,000, or such other figure that, having regard to the circumstances of 
the authority, including local identity and geography, could be considered substantial. 

2. The following matters should be taken into account in formulating a proposal: 

a. A proposal should describe clearly the single tier local government structures it is putting 
forward, and explain how, if implemented, these are expected to achieve the outcomes 
described in paragraph 1 above.  

b. The need for evidence and analysis to support a proposal and any explanation of the 
outcomes it is expected to achieve, including evidence of a good deal of local support.  

c. The impact of any proposed unitary authorities on other local boundaries and 
geographies. If the area of any proposed unitary authority crosses existing police force and 
fire and rescue authority boundaries, the proposal should include an assessment of what the 
impact would be on the police forces and/or fire and rescue authorities and include the 
views of the relevant Police and Crime Commissioners and Fire and Rescue Authorities. 

d. Any wider context for any proposed unitary authorities around promoting economic recovery 
and growth, including possible future devolution deals and Mayoral Combined Authorities.  

e. If the proposal submitted by 9 November 2020 is an outline proposal it should indicate what 
further material is expected to be provided and when this would be submitted which should 
be no later than 9 December 2020”. 

 
4. Each of paragraphs 1(a), 1(b) and 1(c) of the Guidance are referred to below as the first, second and third 

criterion respectively. 
 
5. Section 7 sets out the procedure for the implementation of proposals by order: 

“(1) Where the Secretary of State has received a proposal in response to an invitation or direction 
under section 2, he may –  

(a) by order implement the proposal, with or without modification; ... 

(c) decide to take no action. ... 

(3) The Secretary of State may not in any case make an order under subsection (1)(a) implementing a 
proposal unless he has consulted the following about the proposal – 

(a) every authority affected by the proposal (except the authority or authorities which made it); 
and 

(b) such other persons as he considers appropriate. 

(4) For the purposes of this section an authority is “affected by” a proposal if it is a principal authority 
for an area which is, or any part of which is, in an area that the proposal suggests should have a 
single tier of local government. ...” 

 
 

                                                      
1 The Guidance was included as a schedule to the consultation. See Ministry of Housing, Communities & Local 
Government, Consultation on proposals for locally-led reorganisation of local government in Cumbria, North 
Yorkshire and Somerset (22 July 2021) (https://www.gov.uk/government/consultations/proposals-for-locally-led-
reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset/consultation-on-proposals-for-
locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset)  

https://www.gov.uk/government/consultations/proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset/consultation-on-proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset
https://www.gov.uk/government/consultations/proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset/consultation-on-proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset
https://www.gov.uk/government/consultations/proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset/consultation-on-proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset
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F. Factual background 
 
6. At present, Cumbria has two tiers of local government: a county council and six district councils. 

 
7. On 9 October 2020, the Secretary of State invited councils in Cumbria, North Yorkshire and Somerset, 

including neighbouring unitary councils in York, North Somerset and Bath and North East Somerset, to 
submit proposals for unitary local government in their areas by 9 December 2020. 

 
8. Eight proposals were received. Four of those concerned the proposals for Cumbria: 

 
a. A proposal for two unitary councils submitted by Allerdale and Copeland Councils: the East unitary 

covering Barrow, Eden and South Lakeland and the West unitary covering Allerdale, Carlisle and 
Copeland (“the East West proposal”); 

 
b. A proposal for two unitary councils submitted by Barrow and South Lakeland Councils and supported 

by Lancaster City Council: the Barrow unitary covering Barrow, South Lakeland and Lancaster in 
Lancashire and the North unitary covering Allerdale, Carlisle, Copeland and Eden; 

 
c. A proposal for two unitary councils submitted by Carlisle and Eden Councils: the North unitary 

covering Allerdale, Carlisle and Eden and the South unitary covering Barrow, Copeland and South 
Lakeland; and 

 
d. A proposal for a single unitary council submitted by Cumbia County Council (“the One Cumbria 

proposal”).  
 

9. The consultation took place between 22 February and 19 April 2021. 13,020 responses to the consultation 
were received, 3,225 of which related to Cumbria.  
 

10. The Secretary of State considered and analysed all of the consultation responses. On 21 July 2021, the 
Secretary of State made a Written Ministerial Statement announcing his decision, subject to Parliamentary 
approval, to implement the East West proposal. In relation to Cumbria, he stated (our emphasis): 

“In reaching my decision, I carefully considered each of the proposals. I assessed each proposal 
against the three criteria set out in the invitation sent to all the principal councils on 9 October. 
These criteria provide that for a proposal to be implemented, that proposal is likely to improve local 
government and service delivery across its area; commands a good deal of local support as assessed 
in the round overall across the whole area of the proposal; and any unitary councils to be established 
have a credible geography. 

I have also had regard to all the representations I received, including those received through the 
consultation, and to all the relevant information available to me, including the results of the local poll 
that the Somerset district councils held during the period from 18 May to 4 June and the representations 
received about the poll and its conduct. 

For Cumbria I have decided to implement, subject to Parliamentary approval, the proposal for 
two unitary councils – an East unitary council covering the existing areas of Barrow, Eden and 
South Lakeland and a West unitary council covering the existing areas of Allerdale, Carlisle and 
Copeland. I considered that this proposal met all three of the criteria. 

I also considered that the proposal for a single unitary council for the whole of Cumbria also 
met all three of the criteria. However, having regard to the size and geography of Cumbria, 
including the geographic barriers of lakes and mountains, and the rurality of its population, I 
have decided that it would be more appropriate to implement the East West unitary proposal, 
allowing for more localised decision making, which could be important given the geography of 
Cumbria. 

I have decided not to implement the proposal for two unitary councils – one council comprising the 
existing areas of Barrow, South Lakeland and Lancaster City and the other council comprising the 
existing areas of Allerdale, Carlisle, Copeland and Eden. I considered that this proposal did not meet 
the improving local government and service delivery and credible geography criteria. I have also 
decided not to implement the proposal for two unitary councils – one council comprising the existing 
areas of Allerdale, Carlisle and Eden and the other council comprising the existing areas of Barrow, 
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Copeland and South Lakeland. I considered that this proposal did not meet the credible geography 
criterion.” 

 
11. The Secretary of State stated that he intended to lay draft secondary legislation before Parliament around 

the turn of the year, which would include provisions for appropriate transitional arrangements, including for 
elections for the future unitary councils in May 2022 and for the unitary councils to assume the local 
authority responsibilities on 1 April 2023. 
 

12. By letter dated 21 July 2021, the Secretary of State informed the Council leaders that he had decided to 
implement the East West proposal, subject to Parliamentary approval, and enclosed the Ministerial 
Statement. The Government also informed the Chief Executives of Cumbria Councils and Lancaster City 
Council by letter on the same day, a copy of which is available online.2 

 
13. On 22 July 2021, the Ministry of Housing, Communities & Local Government published a summary of the 

13,020 consultation responses which had been received and considered (“the Report”). 
 

14. A special meeting of Cumbria County Council took place on 25 August 2021 to consider the following 
motion: “This council believes that launching a legal challenge against the proposed Local Government 
Reform in Cumbria will be a waste of public money and time and that the council should instead focus on 
serving local residents by working constructively with all partners to ensure a smooth transition to the new 
unitary authorities.”. The motion was passed by 30 votes to 18 with eight abstentions. 

 
G. Response to the proposed claim 
 
Ground 1: Failure to take account of relevant considerations 
 
15. Your letter alleges that the Secretary of State “left out of account necessarily material considerations which 

his own guidance requires to be taken account” (§42(a)). It does not specify what matters are said to have 
been material considerations which were allegedly not taken into account. We assume that these are all of 
the matters listed at §35 of your letter, namely: 
 

a. On the first criterion, the extent to which the two unitary approach met the criterion for improvement to 
local government and service delivery and greater value for money and generating savings compared 
to the one unitary approach; 
 

b. On the second criterion, the fact that there was a “very limited sample size” and the “statistical 
insignificance” of the support from business for the East West proposal; and 

 
c. On the third criterion, the fact that a population of 225,000 in one of the proposed councils could not 

be considered substantial. 
 

16. The Secretary of State does not accept that those considerations, to the extent that they were material, 
were not taken into account. The matters set out above were raised in the consultation responses, which 
were fully considered and analysed prior to the decision being taken. In particular: 
 

a. As to the first criterion, consultees were asked whether the proposals were likely to improve local 
government and service delivery across each area; specifically, whether they were likely to improve 
council services, give greater value for money, generate savings, provide stronger strategic and local 
leadership, and create more sustainable structures. The Secretary of State considered the responses 
from some respondents who were of the view that the two unitary approach would not provide value 
for money or would result in the disaggregation of current services and/or that the single unitary 
approach would be the most efficient outcome by generating savings and reducing duplication (Report 
§§9, 13-15). However, the Secretary of State reached the view that first criterion was met. On this 
criterion, the letter to the Chief Executives stated in relation to the East West proposal: 

                                                      
2 Ministry of Housing, Communities & Local Government, Proposals for locally-led reorganisation of local 
government in Cumbria, North Yorkshire and Somerset (22 July 2021) 
(https://www.gov.uk/government/consultations/proposals-for-locally-led-reorganisation-of-local-government-in-
cumbria-north-yorkshire-and-somerset)  

https://www.gov.uk/government/consultations/proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset
https://www.gov.uk/government/consultations/proposals-for-locally-led-reorganisation-of-local-government-in-cumbria-north-yorkshire-and-somerset
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“In relation to this proposal, the Secretary of State considered that it could be judged as meeting 
the criterion of improving local government and service delivery across the area. He considered 
that the proposal included evidence of improvement to local government and the delivery of 
public services, which was supported by a number of stakeholders; the proposal allows for more 
localised decision making on key services, and in the case of the existing county fire and rescue 
services, there will be a need to maintain the existing operational arrangements; the proposal 
suggests that savings annually of between £19.1m and £31.6m will be achieved and that the 
transition will require a total one-off investment of £17.6m to £23.8m. He was aware that the 
Department’s analysts confirmed that in their view all the Cumbria options would be good value 
for money.” 

 
b. In regard to the second criterion, it is plainly incorrect to assert (in so far as it is alleged) that the 

Secretary of State did not have regard to the extent of local support. The letter to the Chief Executives 
(to which you refer at §35(b) of your letter) stated: 

 
“The Secretary of State considered that there is a good deal of local support in the round for the 
proposal for East-West unitaries. He noted there is a body of support for the East-West option 
as there is support for change to a unitary form of government, with greater support for solutions 
where services are delivered more locally; the evidence in the consultation is limited about 
support for this specific proposal. However, there is support from business recognising that this 
proposal could better support the advanced manufacturing base and supply chain around 
Sellafield; benefits of this proposal were recognised by the nuclear industry, including the 
National Nuclear Laboratory. Three local MPs have indicated their support for the proposal.” 
 

c. As to the third criterion, it is also wrong to claim that the Secretary of State did not have regard to 
whether the population in each council, which was outside the range of 300,000 to 600,000, could 
nevertheless be considered to be substantial. The letter to the Chief Executives stated: 
 

“The Secretary of State also considered that the proposal for East-West unitaries could be 
judged to meet the credible geography criterion. He concluded that the populations of the 
councils (225k and 273k) are below the range of council size set out in the invitation, but the 
proposed councils would have established local identity and local economic geography, as 
referred to in the criterion.” 
 

17. The crux of your complaint appears to be that the Secretary of State gave incorrect weight to the criteria in 
the Guidance. That is a matter within the discretion of the Secretary of State and is only reviewable if it was 
outside the range of reasonable decisions open to him. The decision to implement the East West proposal 
was plainly one which was open to him to make on the evidence before him. 

 
Ground 2: Failure to consider the Claimant’s consultation response   
 
18. Your letter states that the Secretary of State failed to “conscientiously consider the consultation responses 

of CCC showing why the Two Unitary Approach did not meet the SoS’s own guidance and would not 
deliver that which his guidance required” (§42(b)). The Secretary of State took into account all consultation 
responses received, including the Cumbria County Council’s response.  

 
Ground 3: Failure to understand or apply guidance 
 
19. Your letter states that the Secretary of State “failed to understand or apply his own guidance in terms of the 

required scale of the new unitary authorities (and the reasons for that scale), failed to address the question 
as to whether a population of just 225,000 could be considered substantial in this context and provided no 
reason to depart from that guidance” (§42(c)). The Secretary of State did not depart from or misapply the 
Guidance: the reasons why he considered the East West proposal to meet the credible geography criterion 
are set out at §15.c above.  
 

Ground 4: Failure to recognise the implications of East West proposal 
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20. Your letter alleges that the Secretary of State “failed to recognise the implications of the fact that the Two 
Unitary Approach was predicated on the creation of a combined mayoral authority to ensure co-ordination 
on key matters thus adding a new tier of local government administration.” (§42(d)). The legal basis for this 
allegation is not clear. In any event, it is without merit: The East West proposal by Allerdale and Copeland 
Councils referred to the desirability of a combined authority, a matter which they were asked to consider: 
see §2(d) of the Guidance. Having received submissions on the issue, the Secretary of State concluded 
that in the circumstances of Cumbria, the potential desirability of establishing a combined authority was not 
material to the decision on whether the proposal for unitary local government met the criteria. 
 

Ground 5: Inconsistency 
 
21. Your letter claims that the Secretary of State acted “inconsistently with the approach in North Yorkshire 

where a Single Unitary Approach was adopted” (§42(e)). The Secretary of State’s decision on unitarisation 
of local government in North Yorkshire has no bearing on the appropriate approach in an entirely separate 
area. In any event (a) in North Yorkshire, only the single unitary approach met the criteria, unlike Cumbria; 
and (b) the factors you have identified in your letter at §42(e) (namely, localised service versus scale and 
alignment of public service provision in Cumbria) were taken into account by the Secretary of State before 
he reached the decision to implement the East West proposal (see §15 above). 

 
Ground 6: Alleged political advantage   
 
22. Your letter states that the decision “appears could have [sic] been motivated by possible party political 

advantage that splitting Cumbia in two may secure for his party” (§42(f)). You provided no basis for making 
this assertion, or evidence to support the suggestion that the decision was made for alleged political 
advantage. That allegation is strongly refuted. 
 

Ground 7: Irrationality 
 
23. This proposed ground of challenge is not particularised. There is no basis for asserting that the Secretary 

of State’s decision to implement the East West proposal was irrational.  
 
Ground 8: Reasons   
 
24. This proposed ground of challenge is not particularised. There is no statutory requirement under the 2007 

Act to give reasons. In any event, the Secretary of State gave adequate reasons for the decision to 
implement the East West proposal in the letter sent to the Council leaders, the letter to the Chief 
Executives, and the Written Ministerial Statement on 21 July 2021.  

 
H. Details of other Interested Parties 
 
25. We agree that the councils identified in your letter at §5 would be Interested Parties to any claim. 
 
 
I. Response to requests for information and documents 
 
26. Your requests for pre-action disclosure are extensive and disproportionate, particularly at the pre-action 

stage. There is a significant amount of publicly available information, including the Report, Written 
Ministerial Statement and copies of the letters referred to at §12 above. 
 
 

J. Address for further correspondence and service of court documents 
 
27. All further correspondence should be addressed to Matthew Scales using the contact details set out at 

section B above and the reference at section C above. Should you proceed with filing a claim, please serve 
it via email on both newproceedings@governmentlegal.gov.uk and 
matthew.scales@governmentlegal.gov.uk.  
 

28. Please acknowledge receipt of this letter. 
 

mailto:newproceedings@governmentlegal.gov.uk
mailto:matthew.scales@governmentlegal.gov.uk
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Yours sincerely 
 
 
 
 
 
 
Matthew Scales 
For the Treasury Solicitor 
 
D 020 7210 8579 
E matthew.scales@governmentlegal.gov.uk 
 


